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Wellington 6160
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Dear Mr Cameron, MP

This submission has been prepared by the Infant Nutrition Council Australia New Zealand
(INC). The INC represents manufacturers, marketers and suppliers of infant formula and
toddler milk dinks (formulated supplementary foods for young children) and, is the key industry
stakeholder in the advancement of infant nutrition representing over 95% of the volume
manufactured and marketed in in Australia and New Zealand.

INC aims to:

1. Improve infant nutrition by supporting the public health goals for the protection and
promotion of breastfeeding and, when needed, infant formula as the only suitable
alternative; and

2. Represent the infant formula product and toddler milk drink industry in Australia and
New Zealand.

We welcome the opportunity to provide written comment to the Primary Production Select
Committee on the Regulatory Systems (Primary Industries) Amendment Bill and would be
pleased to appear before the Committee to discuss the points made in this Submission.

Yours sincerely
(e GBS

Jonathan Chew
Chief Executive



CONTEXT

1.

New Zealand joined with Australia in 1996 under the Agreement between the Government
of Australia and the Government of New Zealand concerning a Joint Food Standards
System (the Food Treaty). The joint arrangement aimed to harmonise food standards
between the two countries reducing compliance costs for industry and helping to remove
barriers to trade in food. Successive reviews have reported increased and substantial trade
between the two countries and Australia remains our second largest export destination and
New Zealand is a large importer of Australian food products.

The Food Treaty has provisions around the setting, adoption and review of food standards
and provides an obligation on New Zealand to implement food standards subject to
principles and procedures covered by Annexes D and E to the Food Treaty.

The first provision in Annex D titled ‘Exceptional circumstances’ is that the two countries
acknowledge that “their joint objective is for the same standards to apply in both Member
States wherever possible”’ but recognises that exceptional circumstances may arise
“where different conditions in Australia or New Zealand necessitate modification, separate
standard or opt out?.” The exceptional circumstances are exceptional health, safety, third
country trade, environmental or cultural grounds. All actions require notification to the
overarching Australia-New Zealand Council of Ministers.

Annex E covers temporary food standards that may be made under urgency for public
health, safety or environmental reasons while a joint standard is developed.

BACKGROUND

5.

The Regulatory Systems (Primary Industries) Amendment Bill (the Amendment Bill)
contains provisions that, according to the Ministry for Primary Industries’ (MPI) Regulatory
Impact Statement “meet the criteria of being non-contentious, minor or technical, and not
significant enough to warrant public consultation in and of themselves.” To this end, the
Amendment Bill proposes amendments to several primary Acts administered by MPI.

COMMENTS

Key Issues

6.

The Infant Nutrition Council Australia New Zealand (INC) submits only on amendments
proposed for the Food Act 2014 (the Food Act) and only on clauses 234 and 235 in the
Amendment Bill dealing with the making of domestic food standards and temporary food
standards.

Our key issues are that the amendments reflected in clauses 234 and 235 in amending
section 404 and inserting new sections 404A and 404B:

a) are not minor

b) are duplicative and unnecessary

c) potentially override the provisions of the Food Treaty Annex D and Annex E.

Amendments Not Minor
8. We note the Amendment Bill is presented as “a vehicle for those smaller regulatory fixes

to be made in a timely and cost-effective fashion™.

' Clause (1)(a) Annex D Food Treaty

2 Preamble to Clause (2) Ibid

3 p2 Regulatory Impact Statement: Primary Industries Regulatory Systems Amendment Bill, MPI 2022
4 p2 Regulatory Systems (Primary Industries) Amendment Bill Explanatory note



9. Inour view, the amendments in clauses 234 and 235 of the Amendment Bill, in amending
section 404 and in proposing new sections 404A and 404B, appear to override the
provisions in Annex D and Annex E of the Food Treaty respectively and, in delivering the
Minister responsible for the Food Act in New Zealand new and broad powers, the
amendments are not small or minor amendments.

Amendments are Duplicative and Unnecessary

10. The clauses in the Food Treaty and the related Annexes have been given effect in the
Australian Food Standards Australia Act 1991 (the FSANZ Act). The FSANZ Act was
amended at the time New Zealand joined what was then an Australian regulatory system.
The FSANZ Act amendment was to reflect that the system was joint between two
sovereign nations. The FSANZ Act also reflected the provisions of the Food Treaty to
ensure New Zealand’s interests were protected.

11. The FSANZ Act contains provisions that are set out in both Annexes D and E that would
be given effect by Food Standards Australia New Zealand (FSANZ), as the joint food
standards setter, for Australian jurisdictions and for New Zealand, that is, for modification
of standards, separate standards, opt out and temporary standards.

12. In the joint system, the joint food standards setter was envisaged as undertaking the
regulatory activities of modification of standards, separate standards, opt out and
temporary standards. These have all been utilised by previous New Zealand Minsters,
albeit sparingly, since the overwhelming intent is for a joint food standards code. For
example, New Zealand sought and received a modification to the Kava standard, Standard
2.6.3. New Zealand also opted out of the Country of Origin standard, Standard 1.2.11,
when those provisions were set in place for Australia. No-one has claimed these to have
been ultra vires.

Amendments override the provisions of the Food Treaty Annex D and Annex E

13. We note that in the MPI Departmental Disclosure Statement® in response to the question
“Does this Bill seek to give effect to New Zealand action in relation to an international
treaty?” appears to refer only to the clause of the Amendment Bill that proposes to give
effect to Annex E of the Food Treaty. The MPI Departmental Disclosure Statement goes
on to state that MPI consulted the Ministry of Foreign Affairs and Trade on the policy to be
given effect by this provision in the Amendment Bill and no concerns were identified.

14. There is no reference in the Departmental Disclosure Statement that MPI consulted the
Ministry of Foreign Affairs and Trade on ‘giving effect to Annex D’ of the Food Treaty.

15. The current provision in section 404 of the Food Act, titled Minister may issue domestic
food standards, states that:

(1) The Minister may, by notice, issue food standards (domestic food standards)
for food manufactured or prepared for sale or sold in New Zealand, or imported
into, or exported from, New Zealand, ifF—

(a) standards have been or are being developed under the Australia—New
Zealand Joint Food Standards Agreement for inclusion in the Australia
New Zealand Food Standards Code, but New Zealand has chosen,
under an annex of the Agreement, to opt out of the standards; and

(b) subsection (2) is complied with.

5 Appendix Four — Departmental Disclosure Statement Regulatory Systems (Primary Industries)
Amendment Bill (mpi.govt.nz)
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16.

17.

18.

19.

20.

The key proposed amendment removes the conditions set out in the Food Treaty in
Annex D that a standard is in development before modification, a separate standard or an
opt out is available AND a temporary standard will not suffice. The amendment replaces
the word “and” at the end of subsection 404(1)(a) with “or” and replaces subsection
404(1)(b) with the following:

(1) (a) . or
(b) standards have not been and are not being developed under the
Australia—-New Zealand Joint Food Standards Agreement for inclusion
in the Australia New Zealand Food Standards Code.

The impact of the amendment is potentially the creation of a parallel Food Standards Code
comprising an entirely separate range of standards to those in the Food Standards Code.

Similarly, the amendment to insert new sections 404A and 404B for the making of
temporary standards, although replicating some of the provisions in Annex E does not
reflect the requirement of notice to the member state Ministers and duplicates the
provisions in the FSANZ Act.

As noted at the outset, the Australia New Zealand Food Standards Code can and does
contain country specific standards eg Australian only standards include Standard 1.6.2
Processing Requirements for meat, Standard 2.1.1--5 (thiamine in flour), Standard 2.2.1—
12 (BSE in meat) and Standard 2.2.2 Eggs and egg products.

There is currently provision for a New Zealand Minister to ask FSANZ to raise a proposal
for a standard that may result in a New Zealand only standard (giving Australia the
opportunity to opt out). In our view, this current approach of utilising FSANZ and the
FSANZ Act, is more in line with the word and spirit of the Food Treaty.
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