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Letter of Transmittal 
 

Senator the Hon. Fiona Nash 
Minister for Regional Development 
Minister for Regional Communications 
Minister for Rural Health 
Parliament House 
Canberra ACT 2600 
 

Dear Minister 

I am pleased to present the Annual Report of the Marketing in Australia of Infant Formula Tribunal 

for its first period of operation, ending on 30 June 2015. 

Yours sincerely 

 

Graeme Innes AM 

Tribunal Chair 

June 2016   
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Chapter 1: Scope and functions 
MAIF Tribunal 

The MAIF Tribunal (The Tribunal) is a non-statutory dispute resolution body that handles complaints 

arising under the Marketing in Australia of Infant Formulas: Manufacturers and Importers 

Agreement (MAIF Agreement). The Tribunal replaces the former Advisory Panel on Marketing of 

Infant Formula (APMAIF) which previously handled complaints under the MAIF Agreement. 

The Tribunal is conducted under the auspices of The Ethics Centre. The cost of operating the 

Tribunal in the period covered by this annual report was 

 Secretariat - $48,000; Tribunal - $7,730 

 for a total of $55,730. 

MAIF Agreement  

The MAIF Agreement embodies a voluntary, self-regulatory code of conduct for those manufacturers 

and importers of infant formula who are parties to the MAIF Agreement. It aims to promote: 

 Safe and adequate nutrition for infants 

 Breastfeeding 

 Proper use of breast milk substitutes when necessary 

 Adequate information about infant nutrition 

 Appropriate marketing and distribution of breast milk substitutes. 

The MAIF Agreement is Australia’s primary means of implementing the World Health Organization’s 

International Code of Marketing Breast-milk Substitutes (WHO Code). The MAIF Agreement 

implements those aspects of the WHO Code that are appropriate to Australia’s social, legal and 

economic environment. 

Australian manufacturers and importers who are parties to the MAIF Agreement undertake to 

observe its provisions with respect to marketing and promotion of formulas for infants up to 12 

months of age. The MAIF Agreement applies to: 

 Infant formula, i.e., formula that is suitable for babies from birth (often described as Starter, 

Stage 1 or All Ages infant formulas) 

 Follow-on formulas, i.e., formula that is suitable for babies aged six months and over 

The MAIF Agreement does not apply to: 

 Toddler milk drinks (sometimes called Growing Up milks) 

 Complementary foods (such as baby cereal and packaged baby foods) 

 Feeding bottles and teats 

The Tribunal has no formal powers to obtain information about a complaint. The Tribunal relies for 

information on voluntary cooperation from the parties to the MAIF Agreement and on other 

stakeholders. 

Current signatories to the MAIF Agreement include: 

 Abbott Australasia Pty Ltd 

 Aspen Nutritionals Australia Pty Ltd 

 Bayer Australia Ltd 

 H J Heinz Company Australia Ltd 

http://www.ethics.org.au/
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 Nestlé Australia Ltd 

 Nutricia Australia Pty Ltd 

 A2 Corporation Ltd 

Authorisation of MAIF Agreement 

The MAIF Agreement was authorised by the then Trade Practices Commission on 23 September 

1992. Authorisation of the MAIF Agreement was necessary because it contains marketing 

restrictions limiting competition and was granted on the basis that public benefit outweighed any 

anti-competitive detriment. Authorised organisations can legally follow the provisions of the MAIF 

Agreement, but could be in breach of the Trade Practices Act 1974 if they agree to any further 

marketing restriction which is not covered in the MAIF Agreement, even if it is recommended in the 

WHO Code.  

On 4 July 2007 Nestlé Australia Ltd lodged an application with the Australian Competition and 

Consumer Commission (ACCC) for a minor variation to the authorisation of the MAIF Agreement. 

The application was necessary because several infant formula manufacturers and importers had 

exited or entered the market since the 1992 authorisations. This created uncertainty for the APMAIF 

and the infant formula manufacturers about the authorisation status of parties to the MAIF 

Agreement. The application was made to provide for the addition of parties to the MAIF Agreement 

and introduce a new time limit on the authorisations to allow for more regular review.  

The ACCC granted an interim authorisation on 11 July 2007. On 30 August 2007 the ACCC made a 

determination varying the 1992 authorisations so that:  

Authorisation applies to current and future manufacturers in, and importers into, Australia 

of infant formula that are or become parties to the Marketing in Australia of Infant Formula: 

Manufacturers and Importers Agreement.  

This determination came into effect on 21 September 2007, replacing the interim authorisation. 

Authorisations A90539 and A90540 were due to expire on 31 December 2015. 

Copies of the application, submissions made to the ACCC and the ACCC final determination are 

available on the ACCC authorisations register. The ACCC is expected to make a further determination 

about whether or not the MAIF Agreement will be re-authorised for a further period.  
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Chapter 2: Tribunal members 
Tribunal Chair: Graeme Innes AM 

Graeme Innes AM is a lawyer, mediator and company director. He has been a human rights 

practitioner for more than thirty years. Graeme was a Commissioner at the Australian Human Rights 

Commission for almost nine years, responsible for issues relating to disability, race and human 

rights. In this role he led work on: 

 The ratification by Australia of a UN Convention on the rights of people with disabilities 

 The Same Sex Same Entitlements inquiry 

 Regulations in the areas of accessible buildings and transport 

 Work with industry on television and movie captions and accessible banking standards 

 Three inspections of Australia's immigration detention centres 

Mr Innes led the merger of four blindness agencies to form Vision Australia, and chaired the board of 

that agency. He is currently the chair of the Attitude Australia Foundation, and a board member of 

Life Without Barriers. Graeme Innes was awarded an AM for his work on the development of the 

Disability Discrimination Act. 

Tribunal Member: Dr. Jacqui Dalby-Payne 

Dr Jacqui Dalby-Payne is a General Paediatrician with a special interest in feeding and behavioural 

feeding problems. She graduated with her MBBS from the University of New South Wales in 1992. 

She initially trained at Royal North Shore Hospital in Internal Medicine and commenced Paediatric 

training at The Children’s Hospital at Westmead in 1996. She completed a Masters Degree in Clinical 

Epidemiology at the University of Sydney in 2000 and graduated with her   PhD from the University 

of Sydney in 2002. Dr Dalby-Payne was appointed as a Staff Specialist in General Medicine at The 

Children’s Hospital at Westmead in 2002 and as a VMO in Paediatrics at Royal North Shore Hospital 

in 2007. She has a conjoint appointment as a Senior Lecturer with the University of Sydney. She is a 

founding member of the Multi-Disciplinary Feeding Team at The Children’s Hospital at Westmead. 

Tribunal Member: Gillian Calvert AO 

Gillian Calvert AO is an advocate for children and their families with 40 years’ experience. She was 

the inaugural NSW Commissioner for Children and Young People and established it as one of 

Australia's leading children’s policy and research centres, one which was built on being child centred 

and child inclusive. Prior to that she was the Director of the Office for Children and Young People in 

NSW Cabinet Office, responsible for coordinating government action for children and young people. 

During this time she was instrumental in refocusing government attention on the importance of the 

early years. Her leadership at the NSW Child Protection Council established NSW’s collaborative and 

comprehensive approach to tackling child abuse and neglect. She started her career as a family 

therapist with troubled children and their families and the importance of listening to and observing 

children and families experience has underpinned her lifelong commitment to promoting children’s 

wellbeing. Currently she serves on a number of Boards and committees. 
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Chapter 3: How complaints are processed 
The MAIF Tribunal relies upon interested parties, such as breastfeeding advocacy groups, health 

professionals and members of the public, to monitor compliance with the MAIF Agreement. Alleged 

breaches of the MAIF Agreement are brought to the attention of the MAIF Tribunal by the 

submission of formal complaints. The Tribunal does not initiate audit compliance with the MAIF 

agreement. 

Information about how to lodge a complaint is available from the Australian Government 

Department of Health. 

Upon receipt, complaints are assessed by the federal Department of Health and are classified as 

being within or outside the scope of the MAIF Agreement. Complaints considered outside the scope 

of the MAIF Agreement may include, but are not limited to, the following: 

 An infant formula manufacturer or importer that is not a current member to the MAIF 

Agreement or was not a member at the time the complaint was made 

 Retailer activity where there is no involvement by the manufacturer/importer (e.g. price 

promotions in retail catalogues) 

 Infant merchandise (e.g. infant feeding bottles, teats, dummies, etc.) 

 Foods, including milk products formulated for children over 12 months of age (sometimes 

referred to as “toddler milks”) 

 

The federal Department of Health advises complainants in writing if their complaints are clearly 

outside the scope of the MAIF Agreement. All other complaints are forwarded to the Tribunal 

Secretariat. The Tribunal Secretariat records all complaints received in its complaints register and 

maintains confidentiality about the identities of complainants. 

The Tribunal Secretariat advises the manufacturer or importer of the product concerned that a 

complaint has been received alleging a breach of the MAIF Agreement: 

 Where a complaint is considered to be within the scope of the MAIF Agreement 

 If it is unclear whether the complaint is out of scope 

 If more information is required before an assessment can be made 
 

The manufacturer or importer is invited to respond with any evidence or other information it wishes 

to submit for consideration. 

Complaints that are assessed to be within the scope of the MAIF Agreement are then considered by 

the Tribunal. Complaints requiring consideration by the Tribunal are summarised by the secretariat 

prior to being forwarded to the Tribunal. Summaries are prepared using a standard format to 

present the key information relevant to making a decision.  This includes: 

 How and where the complainant obtained the complaint material 

 The complainant’s concerns regarding the material 

 Relevant clause(s) of the MAIF Agreement 

 Results of any enquiries made by the Tribunal Secretariat (e.g. responses from formula 
companies or health professionals) 

 Any previous consideration of a similar complaint or relevant guidelines on the 
interpretation of the MAIF Agreement 

 

http://www.health.gov.au/internet/main/publishing.nsf/Content/maif-cf
http://www.health.gov.au/internet/main/publishing.nsf/Content/maif-cf


7 
 

The Tribunal considers the complaint and may decide that it does not represent a breach of the 

MAIF Agreement or that further consideration is required before a determination can be made. 

Where further consideration is required, the manufacturer or importer is notified and is invited to 

respond with any further relevant information. The Tribunal is able to seek information from other 

sources, including expert scientific or clinical advice. 

The Tribunal considers all relevant information provided and makes a decision that the conduct 

alleged in the complaint is either ‘in breach’ or ‘not in breach’ of the MAIF Agreement. 

When a decision is made, both the complainant and the subject company are advised of the final 

outcome of the complaint, including reasons for the decision. Decisions that are ‘in breach’ are 

reported to the Minister for Rural Health and are recorded in the Tribunal’s Annual Report.  
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Chapter 4: Complaints outcomes July 2014 – June 2015 
 
The MAIF Tribunal received nine complaints in this reporting period, upholding 3 and dismissing 6. 
Complaints against more than one respondent are numbered separately. One further complaint was 
ruled out of scope of the MAIF Agreement by the Department.  Reviews were sought on five of these 
decisions. Those review decisions have been reported here, even though the review decisions were 
made outside of the reporting period.  It was previously the practice of APMAIF not to publish details 
of complaints that were dismissed by the Advisory Panel. The Tribunal has published details of 
upheld and dismissed complaints to assist industry and stakeholders in interpreting the MAIF 
Agreement.  
 

Details of complaints decided 

MAIF Party 
Complaint 
Number 

Decided 
MAIF 
clause 

Decision summary Outcome 

Nutricia 
Australia Pty 
Ltd 

2014-
15_01 

12/02/2016 Sub-
clause 
5(a) 

The complainant alleged that the respondent had 
used an image to promote follow-on formula, 
which is suitable for infants aged between six and 
twelve months, on a can of infant formula. The 
complainant asserted that this action was in 
breach of Clause 5(a) of the MAIF agreement. The 
tribunal, in its original decision, found that 
Nutricia Australia Pty Ltd had breached clause 
5(a) of the MAIF agreement through promoting 
follow-on formula on its cans of infant formula. 
The tribunal confirmed this finding in its review 
decision, and gave Nutricia Australia Pty Ltd six 
months from the date of its review decision to 
change labels on its cans of infant formula so that 
this breach does not continue.  

Upheld 

Nestlé 
Australia Ltd 

2014-
15_02 

21/05/2015 Sub-
clause 
7(d) 

Samples had been provided by a nurse at a 
maternal and child health centre. It was alleged 
that the respondent provided samples of infant 
formula in breach of clause 7(d) of the MAIF 
agreement. The respondent submitted evidence 
that the samples in question were provided to 
the centre for professional evaluation. The 
Tribunal was satisfied that no breach had 
occurred. 

Dismissed 

Nutricia 
Australia Pty 
Ltd  

2014-
15_03 

12/02/2016 Sub-
clause 
7(c) 

The complainant alleged that an article in the 
nursing journal stated that the respondent's 
infant formula "mimicked" breast milk, in breach 
of clause 7(a) of the MAIF agreement. In its 
original decision the tribunal upheld this 
complaint. However, following a review of the 
matter, the tribunal determined that the 
reference in the article was to thefact that a 
particular component of the formula "mimicked" 
a particular effect in breast milk. The tribunal 
therefore over-turned its original decision and 
dismissed the complaint.  

Dismissed 

Nutricia 
Australia Pty 
Ltd  

2014-
15_04 

21/05/2015 Sub-
clause 
5(a) 

Material promoting toddler milk was placed in 
proximity to infant formula displayed for sale in a 
pharmacy. It was alleged material advertising or 
promoting infant formula had been placed in a 

Dismissed 
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MAIF Party 
Complaint 
Number 

Decided 
MAIF 
clause 

Decision summary Outcome 

manner that breached clause 5(a) of the MAIF 
Agreement. The respondent submitted that it 
had no responsibility for placement of advertising 
within the pharmacy. The Tribunal agreed the 
respondent was not responsible and that no 
breach had occurred. The Tribunal therefore did 
not consider whether the proximate placement 
to infant formula of advertising for toddler milk 
could constitute a breach of the MAIF 
Agreement. It would assist the Tribunal if 
industry developed guidelines about placement 
of infant formula adjacent to toddler milk and 
advertising. 

Aspen 
Nutritionals 
Australia Pty 
Ltd 

2014-
15_05 

29/05/2015 Sub-
clause 
5(a) 

Material promoting toddler milk was placed in 
proximity to infant formula displayed for sale in a 
pharmacy. It was alleged material advertising or 
promoting infant formula had been placed in a 
manner that breached clause 5(a) of the MAIF 
Agreement. The respondent submitted that 
retailer activity is outside the purview of the 
MAIF Agreement and that complaints about 
toddler milk are outside the scope of the 
Tribunal. The Tribunal agreed there was no 
breach because, provided that the manufacturer 
takes reasonable steps to discourage cross-
promotion, the actions of the retailer do not 
come within the scope of the Tribunal. It would 
assist the Tribunal if industry developed 
guidelines about placement of infant formula 
adjacent to toddler milk and advertising. 

Dismissed 

Nutricia 
Australia Pty 
Ltd  

2014-
15_06 

12/02/2016 Sub-
clause 
5(a) 

A two page lift-out promoting infant formula 
appeared in the October 2014 issue of Practical 
Parenting magazine, published by the Amcal 
pharmacy chain. The respondent provided 
funding, wording and pictorial material for the 
lift-out. It was alleged material advertising or 
promoting infant formula had been placed in a 
manner that breached clause 5(a) of the MAIF 
Agreement. The respondent submitted that 
promotion of infant formula by retailers, and 
price promotion by retailers, are not within scope 
of the MAIF Agreement. The Tribunal in its 
original decision found a breach of the 
agreement because if manufacturers contribute 
financially to a publication, and provide content, 
then they must bear some responsibility. This 
finding was upheld by the tribunal in its review  
decision. 

Upheld 
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MAIF Party 
Complaint 
Number 

Decided 
MAIF 
clause 

Decision summary Outcome 

Aspen 
Nutritionals 
Australia Pty 
Ltd 

2014-
15_07 

12/02/2016 Sub-
clause 
5(a) 

A two page lift-out promoting infant formula 
appeared in the October 2014 issue of Practical 
Parenting magazine, published by the Amcal 
pharmacy chain. The respondent provided 
funding for the lift-out and agreed that pictures 
of its products were generally available to 
retailers. It was alleged material advertising or 
promoting infant formula had been placed in a 
manner that breached clause 5(a) of the MAIF 
Agreement. The respondent submitted that 
promotion of infant formula by retailers, and 
price promotion by retailers, are not within scope 
of the MAIF Agreement. The Tribunal in its 
original decision found a breach of the 
agreement because if manufacturers contribute 
financially to a publication and provide content 
then they must bear some responsibility. Aspen 
sought a review, arguing that their promotions 
were simply on price. There was no 
accompanying text, and the pictures provided 
were consistent with previous APMAIF 
interpretations of price promotions. Aspen 
asserts that funding the Amcal lift-out, and only 
promoting on price, is not in breach of the 
agreement. The tribunal, in its review decision, 
agreed with Aspen's assertion and dismissed the 
complaint. 

Dismissed 

Bayer Australia 
Ltd 

2014-
15_08 

29/05/2015 Sub-
clause 
5(a) 

A two page lift-out promoting infant formula 
appeared in the October 2014 issue of Practical 
Parenting magazine, published by the Amcal 
pharmacy chain. The respondent provided 
funding, wording and pictorial material for the 
lift-out. It was alleged material advertising or 
promoting infant formula had been placed in a 
manner that breached clause 5(a) of the MAIF 
Agreement. The respondent submitted that 
promotion of infant formula by retailers, and 
price promotion by retailers, are not within scope 
of the MAIF Agreement. The  
Tribunal found a breach of the agreement 
because if manufacturers contribute financially to 
a publication, and provide content, then they 
must bear some responsibility. The Tribunal 
noted that the respondent had in place a 
procedure for preventing such circumstances, but 
in this case the procedure was not successful. The 
tribunal offered Bayer an opportunity to make 
submissions when the two similar decisions, set 
out above, were reviewed. However Bayer 
accepted that it had breached the MAIF 
agreement, and accepted the tribunal's original 
decision. 
 
 

Upheld 
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MAIF Party 
Complaint 
Number 

Decided 
MAIF 
clause 

Decision summary Outcome 

Nutricia 
Australia Pty 
Ltd  

2014-
15_09 

30/05/2015 Sub-
clause 
5(c) 

As part of a retail promotion in a pharmacy gifts 
and advertising were displayed next to a display 
of infant formula, the gifts to be supplied to 
purchasers of the infant formula. It was alleged 
this breached clause 5(c) of the MAIF Agreement. 
The respondent submitted that the promotion 
was clearly an action by the pharmacy which was 
conducted without the knowledge or approval of 
the respondent. The respondent had expressed 
concern to the pharmacy. The Tribunal was 
satisfied that no breach had occurred. 

Dismissed 

  




