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SUBMISSION TO THE REVIEW OF FOOD LABELLING LAW AND POLICY
Introduction

The Infant Nutrition Council (INC) notes that breastfeeding is the normal and preferred way to feed
infants as it has numerous benefits for both mothers and babies. When an infant is not breastfed the
only suitable and safe alternative is a scientifically developed infant formula product.

INC put forward a submission on the 20" November 2009 supporting consumers’ rights to an
informed choice when choosing an infant formula product. INC believes that logically, industry
should be able to provide information about their products at point of sale.

At the consultation meetings a number of views were put forward about labelling regulations. In
addition, self regulation models were mentioned as a possible method of monitoring adherence to
labelling law.

Self Regulation

The Marketing in Australia of Infant Formula Agreement (MAIF) and The Infant Nutrition Council
Code of Practice for the Marketing of Infant Formula (INC Code of Practice) are examples of self
regulation which successfully support the public health goals to protect and promote breastfeeding.

The MAIF Agreement and the INC Code of Practice are based on the World Health Organisation
International Code of Marketing of Breast Milk Substitutes (WHO 1981). They all have the same aim
which is:

“...to contribute to the provision of safe and adequate nutrition for infants, by the protection and
promotion of breast feeding and by ensuring the proper use of breast milk substitutes, when they are
necessary, on the basis of adequate information and through appropriate marketing and

distribution.”

Article 11 of the WHO Code says: “Governments should take action to give effect to the principles
and aim of this Code, as appropriate to their social and legislative framework.”

The MAIF Agreement and the INC Code of Practice are Australia and New Zealand'’s official
applications of the WHO Code within the context of existing laws, particularly the Australian Trade
Practices Act 1974 and the New Zealand 1986 Commerce Act. They were developed in consultation
with government, the infant formula industry, breastfeeding advocates and other stakeholders.

The MAIF Agreement applies to manufacturers and importers of infant formula who have agreed to
voluntarily restrict the marketing in Australia of infant formulas up to 12 months of age. The INC
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Code of Practice is also about voluntarily restricting the marketing of infant formula and applies to
the INC members who are manufacturers, marketers or distributors of infant formula in New
Zealand. Like the WHO Code it applies to infant formula up to the age of 6 months.

Both the MAIF Agreement and the INC Code of Practice are monitored by Panels appointed by
government which are independent of the formula industry.

There is some criticism that the Australian and New Zealand industry codes do not adequately
support the WHO Code and are therefore ineffective. However these criticisms are directed at the
scope of these codes which unlike the WHO Code do not include other milk products, foods,
beverages or feeding bottles and teats. Retailers of infant formula are also excluded from the MAIF
Agreement and the INC Code of Practice.

Within the scope of both the MAIF Agreement and the INC Code of Practice as they apply to the
marketers and manufacturers of infant formula, they are highly successful self regulatory codes.

Since its first year in 1992 the number of breaches of the MAIF Agreement has significantly reduced
to a point where there have only been 3 breaches of the Agreement in the last 6 years. In New
Zealand the Compliance Panel has been operating since 2008 with only 4 complaints against industry
being brought before the Panel in that time, 3 of which were out of scope of the Code of Practice
because they applied to retailer activity or follow on formula.

Informed choice

The regulation of infant formula products must first and foremost protect the safety of those infants
who receive infant formula. It is essential that policy objectives for the labelling of infant formula
products do not restrict information that supports informed choice and promotes safe use.
Consideration needs to be given to the choice that a carer has in feeding their infant and their ability
to choose a formula for a certain ingredient, or indeed the formula design to meet the specific
nutritional needs of their child.

To improve overall health outcomes for infants there is a need to move beyond the simplistic mantra
that “breast is best,” to a policy that promotes, “best from breast,” and clearly communicates that
for those infants where breastmilk is not available or no longer available, infant formula is the only
recognised alternative that is safe and will promote normal growth and development.

Consumers now, have ready access to information on the internet, which can be unreliable and can
pose risks. They would benefit from an environment that encourages a more open and informative
approach to ensure authoritative information is readily accessible to counter misinformation in
circulation.

Little if any, is said on how such information might be communicated to parents and carers, such
that the verified benefit would flow through to the infant, as the final user of the product. This can
only be achieved by inserting provisions for such information to be communicated to parents and
carers for their consideration, into the Food Standards Code. It should also be noted that this would
be in line with the overarching objectives that FSANZ is required to meet when drafting a Standard
or change to a Standard.
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The second overarching objective to which FSANZ must give regard to states:-

“the provision of adequate information about the food to allow consumers to make an informed
choice”

The implementation of this policy principle would allow for informed choice, both from the
perspective of choosing which company’s product will be purchased, and subsequently which of the
company’s products and/or ingredients from the available range of products.

Communication of information is becoming more important as technology progresses. For those
infants who, for whatever reason, are being fed infant formula, research and innovation is leading to
products moving closer to the composition of breast milk. Parents and carers must receive adequate
and factual information of these innovations.

It is important to note that ideally a parent or carer will contact a health care professional before
commencing bottle feeding, however this will not always be the case.

Specific Labelling Issues

No Uniform National Approach to Enforcement

Currently there are numerous authorities enforcing labelling laws (e.g. 9 jurisdictions, ACCC, AQIS
etc). Interpretations vary among jurisdictions and with the ACCC. Under the current system,
complying with the Food Standards Code does not necessarily give the guarantee that such a claim
or representation may not mislead consumers, and therefore may be a breach of the Trade Practices
Act 1974 ("TPA").

INC supports a uniform, national approach to the enforcement of labelling standards. INC supports
the idea of moving this responsibility to self regulation by industry but considers that this must be
applicable to all suppliers and not just to the members and signatories.

Product Labelling Information at Point of Sale

The current labelling permissions within the Food Standards Code Standard 2.9.1: do not support the
FSANZ objective or the proposed FRSC High Order Principle c) in the provision of adequate
information to enable consumers to make an informed choice.

One of the FSANZ primary objectives is:

e The provision of adequate information relating to food to enable consumers to make
informed choices [Section 18 of the Food Standards Australia New Zealand Act 1991 (the
FSANZ Act)].

The High Order Principle stated in the FRSC consultation paper is that:

There are other priorities as set out in the Food Regulation Overarching Strategic Statement 28
(prepared by the Food Regulation Standing Committee and endorsed by the Ministerial Council)
which are intended to make clear the context within which food regulation is undertaken in Australia
and within the joint Australia-New Zealand food standards system and these are to:
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s enable consumers to make informed choices about food by ensuring that they have
sufficient information and by preventing them from being misled;

Under consumer impacts, it is further stated the consideration of:

» The availability of sufficient Iébelling information so that consumers are not misled and can
make appropriate choices to reflect their preferences, and can use the products
appropriately. [Pg 18, Food Regulation Policy Options Consultation Paper for the Regulation
of Infant Formula Praducts, June 2009) ~ '

Consumers are best able to make informed choices about alternative formula products if those
nutrient references are permitted to be explained on a pack in a format more readily communicated
to consumers than via a statement of ingredients or via the nutrition information panel.

Nutrient information is fundamentally important to the consumer and this potentially benefits them
in making an informed choice of the appropriate formula product for their infant. This is consistent
with the World Health Assembly Export Consultation Committee on the Optimal Duration of Breast
feeding which highlights the need for mothers who choose to bottle feed to be supported in their
choice to ‘optimise their infant’s nutrition’. '

Labelling restrictions on infant formula currently do not allow sufficient communication to allow
consumers to make an informed decision about which type of infant formula to choose or that is
best for their infant, once they have made the decision to purchase. Therefore, much of the
key/critical information regarding formula types and ingredients can only be communicated to
carers via healthcare professionals. Industry currently relies on health care professionals to pass on
the factual information on infant formula, and the differences between them to mothers who have
made the decision to use infant formula. However, health care professionals are practically bound by
their own internal feeding guidelines to discourage contact with infant formula companies, which
has the effect of reducing flow of essential information to those carer’s that require it (Winstanley
and Cressey, 2008). ' )

Even when parents do visit certain heaith care professionals accurate and up to date information
may also not be provided. This is due to a combination of long standing and more recent guidelines
issued by State Health Departments and an increase in activity by the Baby Friendly Community

Initiative movement. For example in Victoria a new policy has been issued to community maternal &

child health nurses stating that they are not permitted visits from infant formula representatives and
are not allowed to attend continuing education seminars sponsared by infant formula companies.
The impact of this is that these HCP's are not kept up to date or abreast of latest research and trends
in infant nutrition, as infant formula representatives and educational seminars would be their main
source of information & education on these matters. This could mean advice given to parents is
potentially out of date and/or inappropriate. As a result of ever increasing restrictive environment
on health professionals, many are often reluctant to discuss infant formula options with parents;
therefore parents’ ability to access accurate information on infant formula from a credible source is
becoming extremely limited. This is increasing the anxiety and guilt associated with formula feeding
and may lead to ill-informed choices and use of breastmilk alternatives by parents wishing to
formula feed their baby. :
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The fact remains that not all parents consult a health care professional to obtain advice about
suitable formulas and these parents are less able to make an informed choice. It is important for
those groups of mothers who cannot breastfeed and are making a decision on the best infant
formula for their child at purchase, that they are presented with the correct and adequate
information to ensure that they will give the right products that are specifically designed.to meet the
nutritional needs of her infant.

INC considers that properly formulated communication of product information on labels is
consistent with the International Code for the Marketing of Breastmilk Substitutes (WHO Code)
which does not specifically prohibit nutrition claims, and in fact encourages provision of adequate
information: Article 9.1 states "Labels should be designed to provide the necessary information
about the appropriate use of the product, and so as not to discourage breast-feeding.” Provisions for
the latter are clearly set out via warning statements as required in FSANZ Standard 2.9.1 for Infant
formula products. Further in this regard, INC notes that a number of countries (for example those
listed in the FRSC policy consultation paper) who are signatories to the WHO code (through national
regulations) permit nutrient content or nutrient function claims, regulated in some instance under
certain conditions (specified categories, or those needing pre-market clearance). Another key
delineation between Australia/New Zealand and most markets is that as follow-on formula is not
classed as a breastmilk substitute, labelling of such products can differ significantly from a starter
infant formula, particularly in context of being a complementary food as part of an increasingly
diverse diet as the infant gets older.

This precedence is a reflection on the importance of providing adequate information to the
consumer. Properly communicated, this information provides key facts about the product and are
not in themselves a discouragement of breastfeeding.

INC considers that the promotion of breastfeeding and provision of information about infant formula
need not be mutually exclusive. There is no evidence to suggest that education about infant formula
has been the reason why duration of breastfeeding is not meeting the targets in Australia and New
Zealand. The recent Australian Parliamentary Inquiry Report ‘The Best Start’ on the health benefits
of breastfeeding made 22 recommendations on how breastfeeding may be further supported, and
restricting factual information on infant formula products to carers was not one of them (House of
Representatives Standing Committee on Health and Ageing, 2007).

INC considers that there should be permission for the labels of infant formula products to be able to
display clear information relating to the presence of ingredients and sufficient substantiated
information about the nature of these ingredients to enable consumers to make an informed
decision about whether that product is suitable. This is in line with FSANZ objectives and Policy
principles, but these permissions need not contravene any prohibition on health claims or
advertising of infant formula.

Any labelling policy should be drafted to address the current inequities in the availability of accurate,
necessary information to users of infant formula products who do not consult a health care
professional when choosing an infant formula product.

It is hoped that this lack of information can be reviewed and rectified through policy guidance which
does not disadvantage these infants in obtaining the best infant formula product for their needs.
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Warning labels

The idea of having warning labels on infant formula products was raised at a consultation meeting.
While the intent might be to support and encourage breastfeeding, INC’s concern is that such an
extreme suggestion could be counterproductive to overall infant health and wellbeing.

To indirectly imply that formulas may have a deleterious effect on the health of infants not only
clearly contravenes FSANZ's objective of protecting public health and safety but also misleads
consumers by suggesting that there is a health risk associated with the use of formulas - an implied
claim that has no scientific basis whatsoever.

Several Asian countries have been, or are in the process of, implementing regulations restricting the
marketing, advertising and promotion of infant formula, follow on formula and Growing Up Milk
Powders (toddler milk drinks). This essentially restricts the marketing activities of any milk products
for consumption of children up to 36 months. In the case of the Philippines, these regulations
include not only marketing restrictions but requirements for warning statements. All infant and
follow-on formula and growing up milk must display 4 warning statements including, “The
unnecessary and improper use of this product may be dangerous to your child’s health”. Front of
pack in font of prescribed size “Breast milk is the best for babies up to two years and beyond”,
“important notice; there is no substitute for breast milk” and “The use of milk supplements must
.only be on the advice of a health professional”.

Infant formula is the only safe alternative to breast milk and the only breast milk substitute which
provides all the nutritional requirements for an infant. Extreme regulation such as warning labels
and inability to provide information on infant formula products could lead to inappropriate feeding
practises. Carers may naturally be reluctant to feed their baby a product that carries warning
statements and would look to a product that did not have the statements such as soy or rice ‘milks’
which aren’t milks at all and certainly not appropriate nutrition for a baby.

INC’s concern is supported by the Neilson shopping trend data from these regulated Asian countries
such as the Philippines which suggests that consumers are purchasing sweetened condensed milk
and rice ‘milk’ as alternatives’.

Conclusion

As infant formula is the only nutrition that infants receive when they are not being breast fed, it is
vital to their health and wellbeing that consumers are able to make an informed choice at point of
sale when selecting an infant formula product for their baby.

Both infant and follow-on formulas should be expressly permitted to carry scientifically
substantiated nutrition content and general level health claims to assist carers to choose the most
suitable product for their baby.

The review of the food labelling law and policy is an opportunity to address the inadequacy of the
current labelling permissions within the Code in Standard 2.9.1 so that they fall in line with the

! A reference for this data will be provided on request.
e
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intent of both the FSANZ act and the FRSC’s objective which is to enable consumers to make an
informed choice through the provision of sufficient information.

All mothers should be supported in providing the best nutrition for their infants and there is no
question that the best nutrition comes from breast milk. Improving breastfeeding rates is critical to
infant health and wellbeing and while some may consider that the availability of infant formula is

part of the problem there is actually no evidence to support this.

Infant formula is part of the solution to providing the best possible nutrition for infants. When a
baby is not receiving breast milk their carers should be provided with sufficient information at point

of sale to make an informed choice to suit their baby.
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